O @ N O W N

A mh wh mh wh b ak =k b
B =~ @ & & W N = O

19

B N 8B

DATED: Oclober 23, 2007

RICHARD E. WINNIE [68048)
Brian Washington [146907] {01-AFC-7¢
Assistant County Counsasl
By: Andrew Masssy [240005) DATE 0T 2 3 aw
Offics of County Counsal, County of Alemneds RECD CREE
1221 Oak Strest, Sulte 450 —-—a===.|.
Caiffornia 4812
Telephone: (310) 272-0700
Astorneys for County of Alameda
STATE OF CALIFORNIA
Stete Enorgy Rasources
Consarvaiion And Develotiment Commission
Docket No.: 01-AFC-TC
in the Matter of: PETITION FOR:
(1) RE-OPENING OF THE
ADMMNISTRATIVE PROCEEDINGS;
{2) RE-OPENING OF THE
EVIDENTIARY RECORD;
(3) RECONSIDERATION OF ENERGY
RUSSELL CITY ENERGY CENTER, COMMISSION DECISION; AND

(4) REQUEST FOR STAY

RICHARD E. WINNIE, County Counssl in
and for the County of Alamada, State of
Calfornia

BRIAN E. WASHINGTON,
Assistant County Counsel

Attorneys for County of Alameds
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County Counsel
firlan Washington [146807]
Assistant County Counssl
By: Androw Maseey [240995]
Associste County Counssl
Offica of County Counsal, County of Alameda
1221 Ouk Stret, Sulte 450
California 94612
Telephone: (510) 2728700
for County of Alameda
STATE OF CALIFORNIA
State Energy Resources
Conservation And Davelopment Commission
Docket No.: 01-AFC-7C
in the Matter of: PETITION FOR:
(1) RE-OPENING OF THE
ADMINISTRATIVE PROCEEDINGS;
{2) RE-OPENING OF THE
EVIDENTIARY RECORD;
3) REOSOS%JNDERATION OF J."'ﬁ;IEFIzCW
R, {4) REQUEST FOR STAY

intervener County of Almgds hareby petiions the Commission for a stay and
reconsideration of the Commission’s Order of September 26, 2007, in the above-referenced
matior, and re-opening of the administrative procesdings and evidentiary record.

This petition is made on the grounds articulated in the attachad Memorandum of Points
and Authorities, and based on the pleadings and records on file In this proceeding and the
attached Memorandum of Points and Authorities and the Dectaration of James Sorensen.

DATED: October 23, 2007 RICHARD E. WINNIE, Counly Counsel in
and for the Coundy of Aigmeda, State of
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{1) RE-OPEN THE ADMINISTRATIVE
PROCEEDINGS;

P
@ N

-
E 3

-
[+ ]

(2) RE-OPEN THE EVIDENTIARY
RECORD:;

(3) FOR RECONSIDERATION OF

RUSSELL CITY ENERGY CENTER, “Emm'm DECISION;

18 (4) REQUEST FOR STAY

20 MEMORANDUM OF POINTS AND AUTHORITIES

24 Pursuant o section 1720 of the Califomia Code of Reguiations, the County of Alsmeda
{“the County”) petiions for a stay and reconsideration of the Caftfornia Energy Commission's
("the Commission™) Final Dscision™ of Sepsmber 28, 2007, approving the proposad
amendment to he Russeil City Energy Center ("RCEC") sits plan. Through the instant pefition
the County also seeks 10 re-open the sdministrative procesedings and re-open the evidentiary
record in this matter. The instant petition for reconsideration I8 supported by the attached
g7 ||Declaration of James Sorensen and filed along with the County's Petition io Intorvene and
accompanying Memorandum of Points and Authorities.
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ht. Standard for Peiftion for Reconsideration

Saction 1720(s) providaa that *{wiithin 30 deye after a decision or order is final . . . any
party may petition for, reconsidaration thereof." Grounds for such a pefition may be baeed on
sither (1) new evidence, or (2) “an eor in fact or change or arror of law.” 10, Furthermore,
“fiihe pefiion must fully sxplain why the matters set forth could not have baen considered during
the evidentiary hearings, and their effects upon a substantive slement of the decision.” d.

A. The County Wili Have Standing

Section 1720(a) only permits the Commission or "any party” to file for reconsidaration.
anrm.unommiamummum. To obiain standing, the County has
filed a petition to ikervene that accompanies tha instant petition for reconsideration. Lipon grant
h‘dnmmm.mmmwmbmumm.

B. The County's Petition ls Timely |

The Commission issued its final decision approving sn amencdment to the RCEC sits
plen on September 26, 2007. Fingl Commission Decialgn, CEC-800-2007-003-CMF{October
2007) (*Final Decision™). Pursuant to 20 CCR § 1720.4, the effoctive date of 8 decision is the
“the day when the decision or ordar is docksted, uniess the order states otherwise.” The Final
Order in this case provides that i is sflective September 26, 2007. (Sge Commisaion Adoption
Order 2t 2.)

Thersfore, the County has unt! Ociober 26, 2007 to e a petition for reconsideration.
Accordingly, the instant petition is timety filedt.
I.  Grounds for Reconsideration

The County contends that the Commission provided inedequate and misleading natice
to County agencies from which the Commission was obligated o oblain comments, analyses
and recommendations for use in making findings in support of its Final Decision. By faling to
obtain the County's comments, analyses and recommendstions, the Commission made
fundamentally flawed findings thet did not consider issuss thet couid only have besn raised by
|| the County and its agencies.

Coumity of Allnade’s Peilion for Reconeiderstion, Dociet Ko, ST-AFCTC 2
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Stmilarly, tha Commission appears to have failed to provide residents of unincomorated
srems of the County with adequate notice of the RCEC smendment proceedings. Public
comment and participation are equally necessary to the Commission's abikly 10 make lagsily
sufficient findings.

The failure t provide the County and its residarris with nofice and the resukting flaws in
the findings supporting the Commission's Final Decision rise to a level of significance that
quaifies as sn “emor of iew” requiring the Commission to re-open the sdministrative
proceedings and evidentsry record o consider sddifonsl comments, anaiyses and
racommandations from the County, and to inform and take comments from the public.

in addiion, the Commission commitied legal ermor by admitting into avidence without
providing an opportunity for rebuttal a series of lstters from the Federal Avition Adminisiration -
opining on the safely of aircraft departing the Hayward Exacutive Airport flying through therme!
plumas generated by the RCEC. The Commission admitiad this evidence that was submitted
the day befare the final hearing on the Presiding Member's Prapossd Dacision that had basn
continuad solely to allow admission of this evidence, and subseguently refied upon the opinions
sxpressad thersin % support the Final Declision without providing perties, government agencies
and the public with their right 1o rebut thoss opinions.

A. The Commission’s Notics to the County Was inadequate

Section 1714(c} of the Commission's reguiations obligates it to provide notice t local
agencies that would have had jurisdiction “but for the commission’s axchusive authority to certify
sitss.” 20 CCR § 1714(c).

l. The Amended Sits Plan Placed the RCEC Facliity within the Gounty’s
Jursdiction |

As the Commission’s Final Decision acknowiedges, at the time RCEC, LLC' fied it

amendment application in November, 2006, the proposed new site was Within the

! At the time the RCEC amendment appiication was filed, Calpine Corparation was the corporate
wdmm The Commission approved fransfer of cwnership i RCEC, LLC in an August

| County of Alnmede’s Pelition for Reconsideration, Dockst No. $1-AFC-TC 3




unincorporated area of Alameda County, and ihus squarely within the County’s juriediction.

0 on Decigion, at 10 n.8. Although in March, 2007, the City of Hayward annsxed
that portion of the land in the amended site plan located in $he unincorporated area of Alamada
County, the sits nevertheless remsins adjacent to unincorporated areas of the County and
within the authority of the County Radevelopment Agancy pursuant to the Mt. Eden Sub Araa of
the Counly Redeveiopment Agancy’s Eden Radevelopment Plan.

The Commission sent its “Requast for Agency Participation in the Review of the Russel
'ﬁﬂvmm.mmhmmmmmmm)mmw
Participation”) to the following Counly agencies: Department of Agricuiture/Weights and
Measures, the Deparbment of Ervironmental Health, the Hazardous Materials Team, Assessor,
Auditor, Public Works Agency, and Sheriff. (See List No. 7078, attached as Exhibit B fo the
Declaration of James Sorensen.) The Mosquito Abatement District also receivad notice.

While the County appraciates notice 1o the above agencies, adequate notice would at &
miniman have included nolification io the Counly Board of Supervisors, Redevelopment
Agency, Community Developmant Agency, the Airport Land Use Commission and the Pignning
Department. (See Declsration of James Scrensen at §8.) Theee agencies have primary
responsibility over land use, trensportation, community daveiopment and redevelopmant in the
County. Therefors, the Commission was obligated to provide notice to these agencies as they
19 mmrﬁmwmmnm&m:mhmm.
20 || By fafing o provide thees agendies with nofice, the Commission falled to meet its reguiatory
21 || obligation under § 1714(c).
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22 H.  The Commission Has Provided Relevent County Agencies Notice in the
23 Past
24 The Commission has in the past provided notice 1o the relevant County agencies ciled

25 jlabove on energy facility application procesdings in Alameda County, inckuding the East
28 ji Altamont Energy Canter (Dockat No. 01-AFC-4) and the Teela Power Plant {(Docket No. 01-
27 {|AFC-21). (Sea Declaration of Jamas Sorensen at §3-4.) indead, the Proof of Sarvica List for
28 |lthe Tesia Power Plant procesdings lists the County Planning Department as an interested

1 Caunty of Alemada’s Pelilian for Reconsiderntion, Docket No. 01-AFC-TC 4
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agency. Furthermors, the Commission did provide notice on the RCEC amendment
proceedings {0 the City of Hayward's Communtty and Economic Development Department,
whosa functions broadly commesponds 1o the County Comimunity Development Agency. (Spe
List No. 7078, attached as Exhibit B o the Declaration of James Scrensen.) Thus the
Comvniasion had no excuse for sxchuding thess agencies from s list of nterested agencies for

the RCEC smendmant procesdings.
. The Commission Knew or Should Have Known of Improper Notice to
the County

The Commission's actions in this amendment procseding indicete that it knew or should
have known that it was improperly sxcluding Alsmeda County agencies with land use authority
and jurisdiction from the procesdings. At 2 December 15, 2008 nformationai Hearing and Site
Visit, Hearing Officer Kramer informed the public that the distribution kst for the amendment
procesdings was “basically from a mailing st thet was left over from the previous case.”
(Transcript, at 12:14-15) The Commiesion shouwd have known from its review of the
aemendmaent Rlings that reusing the maliing list from the original RCEC siting procesdings was
improper bacause RCEC, LLC proposad to move the fadiiity on to lend in the unincorporated
area of the County. If § 1714{¢) Is i» have any force and effect, then the Commisalon must
exerciss some difigence in ensuring that the proper interested govemment agencies are
contacted, end not simply rely a five year-old mafling fist that doee not reflect present

iv. The Comwnission’s Notics to the County Was Misleading
What notice was provided o County agencies was misieading, and would not have
prompled them 10 respond to the Commission's request for comment. The “Request for Agency
Participation,” stisched as Exhibit B to the Dacleration of James Sorenser, sent by the
Commission to Counly agencies on its distribution st indicates on the first page thet “{the
facility wil be focatad in tiw City of Haywerd . . . By confrast, page two of the attached “Notice
of Public informational Haaring and Site Visit,” also attached as Exhibit B o the Daclaration of

County of Almmeda’s Petilion for Reconsideradion; Doclost No. 01-AFC-7C &
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James Soransen, acknowledges that the new facilty wil be located “partially In the
unincorporated ares of Alameda County.”

Staff of Counly agencies that did receive notice reviewing the first portion of the
document that was directed specifically at govemment agencies would have been under the
tacility because &t was locatad entirely within the City of Heyward. (See Declaration of Jamas
Sorensen at 117.) Thus it would not have ocourred to County steff to conduct the level of

|| review required of the proposed amended RCEC site pian. (See Id,)

v. The Commission Must Act to Correct Problems Arising from s Own
tmproper Notices

While the County doss not atiege that the Conmmission intentionelly misiead the County,
the County does cortand thet the Commission must baer responsibiity for the resulting
omission of relevant County agencies from the amendment proceedings. ‘The Commission
cannot expect Counly agencies to pour through every notice it recaives 0 double-check for
inconsistencies. The County must rely on the text of these noficas, and when the Commission
makes an emor in that text, it must in good faith atlempt to comect that sror when it results in
the exciusion of govemment agencies from siting procoedings.

When the County cantacted the Comemission to nolify it of &s fallure to notify relevant
County agencies, the Commission ignored the County's concems. (S99 Letter from Supervisor
Alice Lei-Bitker, Sepiembar 20, 2007 (Docket Log No. 42380); 88 giao Letier from James
Sorensen, Direcior, CDA, September 24, 2007, attached as Exhibit A to the Declaration of
James Sorensen.) The Commission refused the County's reasongble request for & short
continuance to allow County sgencies and the Board of Supervisors o review the RCEC
amendment proposs) to determine If the County had any significant conceme. (See ki.)

B. The Commission's Findings are Fundamentally Fiawed Becsuse It Did Not

Foliow its Own Regulstory Process to Recelve Comment from the County

Saction 1714{c) not only obligates the Commission {0 provide notice 1o local agencies

with lurisdiction, bt in addiion % ‘request analyses, comments, end recommendations

|} County of Atameda’s Fatition for Reconsidecation, Decket No. §1-AFC-7C s
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“mmn.’ This provision undoubtadly sarves the purpose of allowing the Commigsion to obtain
the information necessary to make required findings under the Wamen-Alquist Act (Cal Pub.
Resources Code § 25500 ef 39.) and its own regidations that the proposed site plan conforms

1| with appiicable iocal standards, ordinances or laws, o that the public benefit of the project

outweighs any noncompfiance. Ses Cal Pub. Resources Code §§ 25523(d)(1), 25525; see
also 20 CCR § 1768(a)(3)(B).

in its Final Decision on the RCEC, the Commission mada findings that the amended site
plan conformed with all appiicable iaws, ordinances, reguistions and standards ("LORS"). (See
Finai Decision, at 42, 63, 72, 80, 112, 115, 125, 120, 136, 144, 154, 161, 168, 171-72, 178, 188,
197.) These findings are fundamentally awad because the Commission tid not follow its own
regulatory procedures requiring i 10 seek analysss, comments and recommendations from the
County and ks agencies tu detennine if the amended RCEC site plan was indeed in compiiance
with the County’s LORS. See €.0. 20 CCR §§ 1714.3, 1714.5 (outiining the procsdures by
which local agencies are to submit comments, snaiyses and recommendations, and the method
by which the Commisalon i to consider them). By making such findings without first consutting
the County, the Commission has transformed e findings inio & form of guesswork in this
respect, and may have burdeiad the County by approving 8 site faciiity that is out of compliance
with County LORS.

In addition, § 1714(c) aiso taciitates the Commission’s abillty 1o make requirad findings
pursuant to § 176B(a)(3XA), which incorporaies findinge required pursuant to § 1755 regarding
whether the owner/operator wil ba able to “mitigate or avold the significent environmental
effecis . . ." resulting from the proposed facity. § 1755(c)1). The County is particularly
concemed abaut posebie air quallly concerns for residents of unincorporated areas of the
County who may be affecied by pollution from the RCEC.

Had the County been properly noficad, it would have provided essential comments and
analysss on these and other environmental effects and mitigation issues necessary o the
Commission’s findings required under § 1769(a)(3XA). Absent the County's participation in this
regand, the Commission's findings are fiswed because thay are not the product of the

 ———

County of Alnmeda’s Petition for Reconsidseation, Doclest No. STAFCIC 7
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H'Msmwmm Moreover, by failing 1o follow i own regulatory process
mmnmmummmﬂmmmmnhm
|| theee issuss by re-opening the administrative proceedings and evidentiery record to consider
additional matacial from the County.
C. By Falling to Notice the County, the Commission Did Not Consider the
Conosms of the Caunly and its Residents
mwm.m.ugwmwmmumm
| solicit anatyses, comments and recommendations from local govemments ensures that the
Commission tskes indo account the concams of iocal govemment agencies and the people they
represent when it avekistes proposed site plans. The County and its agencies have recently
| bacome aware of community concern over the RCEC site pian's polential environmental, health
and safety risks. The Commission's procadurel errors have pravenied the County from having
enough notice and ime 1 sufficiently examine these concems.
Some of thase concems Include:
o ‘The impatt of air poliution from the RCEC on nearby residents of unincorporated
Alameda County;
o The sbility of Couwdy bunsportation infrastruchire to sccommodals an
evacuation should thers be & hazardous diechargs;
o The polential financiel impect on regionet redevelopment plans;
|| (See Extibit A to the Declaration of James Soreneen.)
Likewise, the policy of local govenmant involvement undertying § 1714(c) forecioses
manymwncammmmmmuymmncecm
procesdings amouniad 1o @ “no ham, no foul.” The Commission cannot possibly anticipats what
commentary and analysis the County and s agencies would have offered to the proceadings.
While fhe County may uitimately agree with some of the Commission’s firxiings with regard to
the above-isted isaues, County agencies have not had an sdequate amount of time o consider
these issuae In full,. The County and the residants it represents deserve no ess than a ful

Counly of Alemeda’s Putiiion for Reconsidersiion, Dochet No. 801-AFC-TC 8
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appreisal of these lssues and tha confidence that the Commission's spproval of 8 new energy
tacility was raade after 8 thorough evaluation of & possible evidencs and analysis.

D. The Commission’s Natice to the Pubiic Was inadequate

In addition to falling 10 provide lsgeky sufficient notice 1 the County, the Commission did
not adequstely inform members of the public of the RCEC smendment proceedings, and in
particuler residents of unincorporsied areas of Alsmeds County immediately adjscent or
downwind of the faciity sta. The Commiasion’s faliure o provide these residents with notice
amounts to legal error as lis notice efforts to the public fell far short of its obligation to enture
public perticipation.

mmmmmammmmdm
MMHMMW“RCECMMW:‘N%CM,’ in
addiion, the Commiasion’s distribution list doss not indicate that notice was provided 10 any
organtzstions or jocal sdvisory councils in the arees of Castro Valiey, San Lorenzo, Ashiand,
Cherryland, Falrview and Hilicrest Knolls. (See List No. 7078, attached as Exhibil B 1o the
Decisration of James Soreneen.) Without baing provided with sny notice, organizations and
local advisory councils in this area wera unable In tum to notify residents of the amendment

 procesdings.

In addition o inadequately notifying residents of the RCEC amendment proceadings, the

| Commission conductad an insisMicient numbar of public hearings to sliow members of the public

1o voice their concems with the project.  Morsover. all of tha Commission’s hearings were
conducted in Hayward despite that the RCEC is designed 1o serve as a regional energy facliity,
and will have snvironmentsi impact beyond the City of Heyward.

2 The County is uncertain t what degres notioe was seni directly to residences hecause the County's
request for distribution fists was retumed with pertial redactions by the Commission. (See Exhibi B to the
Declaration of James Sorsnsen.) The County’s allegetion is basad upon numerous complaints from
residents in these arens of the Counly exprassing their frustration that they tid not receive notice. (Sog
&.0. Letber from Supervisor Allce Lei-Bitker, Seplambaer 20, 2007, Dacket L.og No. 42380.)

County of Alamede’s Pelitiun for Reconsideration, Dochet No. 01-APC-TC 9
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E. The Commission improparly Prohibited Parties, Government Agencies and the
Public from Anelyzing and Rebutling Letters from the Feders! Avietion
Administration

The Comwnission committed lngal srmor by admitting into evidence 8 series of istters from

the Federal Aviation Administration opining on the safety of sircrafi depariing the Hayward
Exscutive Alrport fiying through tharmal piumes generated by the RCEC without allowing the
parties, inferestad government agencies of the public the tme or opportunity to rebut the
opinions contained within the latters.

The Commission's Rules of Evidence for siting procaedings are not exiansive; however,

they do provide that “asch parly shall have the right o call and examine witneesas, to introduce
axhibits, 10 cross-examine opposing Witnesses on any matisrs relevent o the lssuss in the

procaading, and 1o rebut avidence againet such party.” 20 CCR § 1212(c).

At the conclusion of the Commission Hearing on the Prasiding Member's Proposed
Decision in Sacramento on Saplember 12, 2007, the Commission agreed o continue the
hearing to the Commiselon's next regular Business Mesting in Sacramento on September 26,
2007, to sllow the Federsl Aviation Administration to submit addiionsl evidence. (590
Caifomia Energy Commission Energy Calendar for September 28, 2007, avaliable at
hiip:/fwww.energy.ca.govicgi-plical_make.pi?p1=DAY20070826.) On September 19, 2007, the
Federal Aviation Administration submitied two emails attaching @ letter from the Regional
Director of the Westem-Pacific Region®. (Sge Notice of Availability of the Preeiding Member's
Proposed Decislon, Docket Log No. 42637.) The attachad letter induded the opinion of the
Federal Avistion Administration’s Flight Standerds Division opining that “the RCEC poses a risk
to sircraft in the Haywsard traffic patiem .. .° (Sae Fight Standards Lotter at 2.)

® The emails and lstier are avaliable on the Commisalon’s webalte 2t hityyfiwww.energy.ca.gov/

silingcases/russeiicity_amendment/documentsinthers/2007-08-18_FAA_LETTER_EMAIL POF
(hersinafier “Flight Standenis Lettar”).

County of Alsrmde’s Petdition for Reconsideration, Docket No. 01-APC-TC 10
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On September 25, 2007, the Regional Director of the Western-Paciic Region sent a
second letinr that significantly modified that opinion to sugoest that the risk o sircraft could be
miligalad, and that the Federal Aviation Administration hoped to work with the Commission on
mitigation afforts. On Seplembar 26, 2007, the Commission approved the Presiding Member's
Proposed Decision #s the Commission's Final Decision. (Ses Notice of Decision by Calfomnia
Energy Commission, Dockst Log No. 42562.) The Commiesion’s Final Decision refied upon the
Federal Avisfion Administration’s opinion in the second letter of September 25, 2007 in
approving the RCEC. (See Final Decision, at 3.)

These two leitnrs wers admitted at the last minute and after the final local evidentiary
hearing in Hayward such that parties, interested govermnmaent agencies, and the general public
did not have an adequate opportunity 10 analyze or rebut the opinions provided therein. The
Commission's actions were unfair and unnecessary, as e siight delay proposed by Alameda
County would have sliowed all parlies, interestad govemment agencies and the public to
consider and comment upon the Federal Aviation Administration’s opinions. Instead, the
Commission needlassly rushed ko judgment without thorough review and consideration of
opposing views. In particular, the Commission should have sought out the County's Alrport
Land Use Commission's comments on the Federal Aviation Administration's opinions.

The Commission's legsl error in admitting thees two letters without afiowing sufficient
time and opportunity for anslysis and rebuital mesits reconsiderstion and the re-opening of the
administrative proceedings and svidentiary record,

WIIL The Commission Must Stay ibs Final Decislon to Allow the County and It=
Realdents Additional Time to Prepare for & Re-Opsaed Administrative Procesding
impiicit in the County's arguments is the need for the Commission to stay s Final

Decision in provide additional time for County agencies and the public thet did not receive

notice fo prepare comments, analyses and recommendations for @ re-opened adminisirative

“This wecond letier is avaliable on the Commission’s webslle at hitp/Aaw.energy.ca govisitingosses/
russelicity_smendmentidocuments/othars/2007-0925_RUSSELY,_CITY_ENERGY_CENTER_IMPACT_
HAYWARD_EXECUTIVE_AIRPORT PDF

County of Almwade’s Pyiiion for Reconsidersiion, Doclet No. H1-AFC-TC 11
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procesding and evidenliary record. thhmmdhm.
Sorensen, the County will suffer ireparable harm ¥ the Commission declines o stay Its Final
Decislon pending reconsideration.

The Commission has skeedy improperly denisd County agencies their fair opportunity to
recommaendations. Advanced notice 1o govemmental agencies sarves the additional purpose
of allowing them o conduct studies and prepare thoughtfidl analyses of complex anergy faciity
proposals, |

Falling to stey the Final Decision pending reconsideration and the re-opening of
administrative procsadings and the evidentiary recortd wouki once again deny County agencies
the necassary time to prepare the comments, anslyses gnd recommerdalions. The County
requesta that the iength of time of the stay should at 8 minimum equal the amount of time
affordad 10 other public agancies that received adequsis notice in this procseding.

DATED: October 23, 2007 RICHARD E. WINNIE, County Counsal in
%mmofmm.mm

BRIAN E. WASHINGTON,
Asaistent County Counsel

County of Mlsmeds’s Palilloh for Reconelderation, Dochet Mo, §1-AFC-7C 12




